If a landlord has concealed

or misrepresented facts, it can
be ordered to pay a departing
commercial tenant compensa-
tion for any damages or loss
sustained by the tenant that
arise as a result of having to
quit the premises.

The legislation bringing this
into effect is relatively new
and the first case in which it
has been put to the test was
only decided recently. It in-
volved a landlord which gave
notice to its tenant that it
wished to refurbish the prem-
ises and that it was necessary
for the landlord to obtain va-
cant possession of the prem-
ises to carry out the proposed
works. This is one of the rea-
sons for which a landlord can
oppose the grant of a new
lease to a tenant.

The tenant’s lease was sched-
uled to come to an end in
January 2007 and the land-
lord’s notice was served in
August 2006. The tenant of-
fered to increase the rent pay-
able to the landlord in ex-
change for a new lease, but
the offer was refused by the

After fighting their case all
the way to the House of
Lords and losing, Powys
couple Andrew and Gall
Wallbank have been forced
to sell their farm in order to
pay for repairs to the chan-
cel of their local church and
their legal costs in fighting
their case.

When the couple first ac-
quired the property, they
were only vaguely aware
that it was ‘rectorial prop-
erty’, which meant that it
came with a legal obligation,
under the Chancel Repairs

landlord.

The landlord then changed its
mind about the redevelopment
and, in October 2006, it in-

structed agents to market the
premises for let. The tenant was
not informed of this and signed a
lease on new premises in No-
vember 2006, vacating the old
premises the following month.

When the tenant became aware
of the fact that the landlord no
longer intended to carry out the
refurbishment of the premises, it
sought compensation. The court
took the view that the landlord
had correctly stated its intentions
at the time and had no obligation
to inform the tenant of its change

Act 1932, to maintain the local
church at Aston Cantlow. They
thought this a mere technicality
until they were presented with a
bill for more than £200,000 for
repairs to the 13" century church.
They undertook a series of legal
battles contesting the Church’s
demands.

Having lost their case, the farm
was sold at auction for £850,000,
but only after a payment of
£37,000 had been made to the
Church authorities in order to re-
move the legal obligation to main-
tain the church from future own-
ers. Unless that had been done,

of mind. Accordingly, the tenant
lost. The tenant then appealed the
decision to the Court of Appeal.

The Court of Appeal considered
that a landlord’s conduct could
give rise to a misrepresentation or
concealment. The landlord’'s no-
tice had referred to the statutory
process whereby a tenant is re-
quired to vacate premises at the
end of a lease because of the
landlord’s formal opposition to the
renewal of the lease. Accordingly,
the representation made was ei-
ther a continuing one or one which
became false and thus created a
duty to inform the tenant of the
changed circumstances.

This case is important for land-
lords as, in similar circumstances,
failing to notify a tenant of a
change in intention after the ten-
ant has been informed that its ap-
plication for a new lease will be
opposed may lead to a claim.

We can help you ensure you com-
ply with your obligations as a land-
lord or tenant. Contact Richard
Hodby for advice.

the property was virtually unsale-
able. Mr Wallbank had inherited the
farm from his father and had been
unaware of the extent of the obliga-
tion attaching to the property until
the demand was made by the local
Diocese.

Chris Dewhurst, a solicitor in our
conveyancing department, says “In
any property transaction, it is essen-
tial to be aware of and understand
any obligations attaching to the
property or rights others may have
over it. We can assist you to make
sure your property acquisition does
not bring with it unnecessary risks.”



If you enter into a business
contract in good faith and it
subsequently transpires that
the contract was incorrectly
authorised or otherwise inva-
lid from the perspective of
the other party’s internal
regulations, where do you
stand?

Two recent cases provide
guidance on this contentious
area.

In the first, a loan was ad-
vanced to a company by way
of debenture, which is nor-
mal practice. When the
lender wished to enforce the
debenture, the company
challenged its validity on the
basis that the loan was
authorised without the com-
pany’'s internal regulations
being followed. Necessary
notices convening the board
meetings at which the loan
was authorised were not

One of the first decisions of
the new Supreme Court
(which in October 2009
replaced the House of
Lords as the highest court
in the land) came as a dis-
appointment to many bank
customers who had suf-
fered high levels of
charges after they ex-
ceeded agreed overdraft
limits.

The Court accepted the
banks’ argument that the
British tradition of free ‘in
credit’ banking (rare else-
where in the world) is only
possible because of
charges levied on those
who go overdrawn.

The decision means that
tens of thousands of cus-
tomers who had pending
applications for refunds of
charges will not now re-
ceive them.

given and the board meetings
were not held in the Nether-
lands, as was required by the
articles of the company giving
the debenture.

The company argued that the
board resolutions authorising
the debenture were not prop-
erly passed and could not
therefore bind the company. In
the view of the court, the lender
had acted in good faith and it
was thus protected by legisla-
tion that will bind a company
‘free of any limitation under the
company’s constitution’. The
debenture was therefore en-
forceable against the company.

In the second case, a bank
found itself exposed under a
debenture and cross-guarantee
because only one director had
signed the documentation. Two
signatures were required and
the director had counterfeited
his co-director’'s signature, this

For private customers who
do not go overdrawn on
their current accounts, the
decision may well produce
the welcome result that free
banking will continue.

The Office of Fair Trading
(OFT) has decided not to
pursue further its investiga-
tion into the fairness of
bank overdraft charges un-
der the Unfair Terms in
Consumer Contract Regu-
lations. Whilst it still has
concerns about the way
banks operate current ac-
counts, the OFT has con-
ceded that a challenge to
the banks on that basis has
little chance of success.

The banks have recently
announced a plan to phase
out cheques: they already
charge business customers
up to 65p more for writing a
cheque than for paying a

being usual practice for them
when matters were agreed.
However, on this occasion,
there had been no agreement
and the second director was
unaware of the document.
When the bank sought to ap-
point an administrator, after
the company defaulted on its
loan, the second director went
to court to have the appoint-
ment set aside on the ground
that the documentation for the
loan had been forged.

Again, the court decided that
the bank had acted in good
faith. The forged document
was enforceable against the
company because the director
who placed both ‘signatures’
on it had the ostensible au-
thority of the other director to
do so.

Nick Bingham can advise you
on any aspect of contract law.

bill electronically. Cheques
themselves are scheduled to
be consigned to history in
October 2018, according to a
recent announcement by the
clearing banks.




When dividing family assets
on separation or divorce,
judges sometimes make
some surprising decisions.
Where these are erroneous
or unfair, they can be over-
turned.

In a recent case, a judge
ruled that in order to
achieve a ‘clean break’ be-
tween a childless couple in
their 40s, 65 per cent of the
family assets should be
awarded to the wife and 35
per cent to the husband.

The wife had claimed that
!

It is a cardinal rule in court pro-
ceedings in the UK that both par-
ties to a disagreement must have
a fair chance to state their side of
the argument. This is particularly
important in family cases, which
are often complex and invariably
emotionally charged.

In a recent case, a judge ruled
that a mother should not be al-
lowed to instruct an expert to
carry out a risk assessment relat-
ing to her capacity to look after
her young child. This followed a
hearing which resulted from the
child being admitted to hospital
at the age of six months with
injuries which were not acciden-
tal and which had been sus-

A man who sued his former
school for damages, alleg-
ing that it was negligent for
not preventing him from
being bullied as a child, has
seen the court award a
‘third party costs order
against his parents in the
sum of £1 million.

A third party costs order is
an order by the court which
makes a third party (i.e.
someone who is not party
to the formal proceedings)
liable for legal costs should

her husband ‘wasted’ £2 mil-
lion of the family’s wealth in
the period during which the
financial arrangements were
the subject of argument and
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tained when the child was in the
care of his parents.
The local authority commenced
proceedings to take the boy into
its care with a view to his being
put up for adoption. His mother
denied responsibility for his inju-
ries and requested an expert's
report as to her fithess to care for
the boy. The judge considered
that there was no realistic possibil-
ity that the assessment would be
positive and that delay would not
be to the benefit of the child.

The child’'s mother and father
faced criminal charges concerning
their treatment of the boy and the
judge listed the final care hearing
to take place before the outcome

the judge in the lower court
took account of this when mak-
ing her decision. She also in-
cluded in the assets available
for distribution a deferred asset

in the form of a
compensation

payment that
was receivable stantiated.
by the husband Says

some time in the

future. He ap-
pealed against
the decision.

Alison
“Allegations which do
stand up to close scrutiny are
often made in court and it is
by no means uncommon for

by the appeal judge and a
new clean break arrangement
made. The original decision
had wrongly treated the de-
ferred asset
(readily available) asset and
the allegation of the ‘wasted’
£2 million could not be sub-

as a liquid

Page,
not

decisions based on evidence

On appeal, the
calculations
were reworked

of their trial would be known.

The mother appealed, arguing
that the judge had closed her
mind to any outcome other than
placement for adoption and that
the mother had been denied the
opportunity to put relevant evi-
dence before the court.

The Court of Appeal ruled that the
judge had gone too far. Her role
was not to decide the outcome of
proceedings at that stage and her
refusal to allow the mother to pre-
sent evidence was unfair. The

that lacks a strong foundation
to be overturned on appeal.”

both parties to a
disagreement
must have a fair
chance to state
their side of the
argument. This is
particularly
important in family
cases, which are

often complex and
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they be awarded. Such or-
ders are made where the
litigation is being pursued by
a person on behalf of some-
one else or where the third
party is closely involved with
the outcome of the proceed-
ings, such as by funding
them. They are designed to
protect the position of the
other side in the dispute.

In the case in point, the
claimant, an unemployed 25-
year-old graduate, dropped
his case against his former

school, which he had at-
tended for eight years, two
weeks into a legal dispute
that had by then cost the
school more than £250,000
in legal expenses.

Says Nick Bingham, “In this
case the young man had in-
sufficient assets with which
to pay the legal costs of the
school. However, the third
party costs order made
against his parents meant
that the school would have
its legal costs met.”

pending criminal proceedings

were not a matter for the judge in invariably

the family court and she should emotionally

not have effectively prejudged the

outcome of those proceedings. charged.
%

In the British system of
justice, the loser normally
pays the costs of the win-
ner and third party costs
orders, although fairly
rare, are a protection for
litigants to help ensure
that if they are successful
in court, they do not find
they are still out of pocket
when victorious against
someone who has no
means themselves but
whose own costs are be-
ing funded by a third party.



4>1?7" @: A"

0 4>1?7" "I>A

=4 AB ?

3& 4 5 &

&

+
" # $ $
% $ # $
$
$
$ $
)
$ %
$
$ (-
$
$
$
*
3 4 5 &
, 6 &*
3 4 5 &
* 0! 6 &*
3 4 5 &
/ ! 6 &0
3 4 5 &
. * 6 &0
3 49 5 &
- - 3 $&0
3 42 5 &
! *$ +
3 4 5 &
0 7 &
3 4 5 &
+
3 4 5 &
* +
3 4 5 &

$#



